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Introduction
While the Supreme Court is supposed to be above politics, it
rarely ever is. It can clearly be seen when looking at cases
dealing with incitement. Incitement speech has been ruled
not Constitutionally protected. Three Supreme Court Cases
that deal with incitement speech are Schenck v. United
States (1919), Dennis v. United States (1951),

Dennis v. United States (1951)

Eugene Dennis was a member of the Communist Party of
USA. He was arrested under the Smith Act, which made it
illegal to teach or advocate the overthrow of the United States
Government. Dennis was found guilty and the appeals judge,
Learned Hand created the “gravity of evil test”. This meant

and even a small chance of something bad happening could

Brandenburg v. Ohio (1969). These cases created standards justify suppressing free speech if the supposed harm is grave

for what is considered incitement speech. The political
climate during the time periods of Schenck v. United States
(1919), Dennis v. United States (1951), and Brandenburg v.
Ohio (1969), impacted their outcomes.

Schenck v. United States (1919)

In 1917, the U.S. entered WWI and the Espionage Act passed
making it illegal to obstruct the recruitment process. In 1917,
Charles Schenck, the General Secretary of the Socialist Party,
was arrested for creating pamphlets that encouraged draft
resistance. Justice Oliver Wendall Holmes upheld Schenck’s
conviction and created a test to determine the constitutionality
of speech. Congress could prevent words that would “create

clear and present danger”.

The fact the United States
was at war when Schenck’s
pamphlets were made and
that Schenck was a socialist
had an impact the case’s
outcome. Many considered
Socialists as the enemy. In
his Opinion, Holmes said
that if Schenck had said
these things during a time
of peace they would have
been protected, but since it
was a time of war, they
were not This shows how
much the politics of society
affected this ruling.
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enough. The Supreme Court used this test in Dennis. This
weakened the need for the danger in “clear and present
danger “ to be immediate in order for the government to
suppress speech.
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Eugene Dennis, two head-and-shoulders mug shot
portraits. Before 1949. Photograph. Library of Congress.
https://www.loc.gov/item/94504341/.

The ruling in Dennis was considered a “green light”
for further persecutions of Socialists under the Smith
Act. This act and ruling contributed to the crippling of
the Communist Party of the United States of America.
Party leaders feared there were informants in the
ranks and starting expelling loyal members out of
fear.

This case perfectly displays the dominant narrative of
anticommunism in  American society and the
Supreme Court was not immune to it. Judges would
not have been able to resist the ideological and
emotional pressures of the Cold War.
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Brandenburg v. Ohio (1969)

Clarence Brandenburg was a Klu Klux Klan member
who made a racist speech at a meeting. He called for
a march on Congress with hundreds of thousands of
people. He was arrested under Ohio’s Criminal
Syndicalism Law, which made it illegal to advocate
violence as a means for reform. The case was bought
to the Supreme Court claiming Brandenburg’s speech
was constitutionally protected under the First
Amendment. This case created the current standard
for what incitement speech is. Speech could only be
punished “where such advocacy is directed to inciting
or producing imminent lawless action and is likely to
incite or produce such action.” This test ended the use
of the broadly defined “clear and present danger” test
to determine what is considered unprotected
incitement speech. This case took place during the
Civil Rights Movement and the progressive Warren
Court. The ACLU took on Brandenburg's defense.
Although Brandenburg’s speech was racist, the ACLU
wanted to prove free speech was for more than just
activists. This test made it difficult to suppress speech
based on fear of the idea, which was important during
the fight for civil liberties.
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